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THANH PHO HO CHI MINH Doc 14ap - Tu do - Hanh phic

HIEP HQI BAT PONG SAN
Sb: 45/ CV- HOREA Tp. Ho Chi Minh, ngdy 22 thang 04 nam 2019
“VIv Tham ludn vé viéc thuc hién
phap ludt vé qudn Iy, sir dung kinh phi
bdo tri nha chung cu hién nay”

Kinh gwi: - I?y ban Thuong vu Quéc hoi
- Uy ban Phap luat cia Quoc hoi

Uy ban Phap luét ciia Quéc hdi té chirc phién giai trinh vé "'Viéc thuwc hién phap
ludt vé quan ly, sir dung kinh phi bdo tri nha chung cw hién nay, nhitng vudng mac,
bét cdp va gidgi phdp thdo gé" vao ngay 24/04/2019. Hiép hi Bt dong san thanh phd
Ho Chi Minh (HoREA) ¢6 y kién tham ludn, nhw sau:

1/- V& mirc thu va thoi diém thu kinh phi baoe tri nha chung cu:

- Khoan (2.a) Piéu 85 Luit Nha ¢ quy dinh thoi han bao hanh "Péi véi nha
chung cw th 16i thiéu 13 60 thang". Nhw viy, sau khi két thic thoi han bao hanh thi
chuyén sang giai doan thuc hién céng tac bao tri nha chung cuw theo quy dinh ciia Luét
Nha ¢ va Luat Xay dung.

- Khoan (1.a) Piéu 108 Luat Nha & quy dinh nguoi mua nha, thué mua nha phai
doéng 2% gia tri can h¢ khi nhan ban giao nha.

Luit Nha & va Luit Xay dung quy dinh vé cdng tac bao tri nha chung cw nham
dam bao chét hrgng cong trinh Va sw an toan cua cu dan. Hiép hoi nhan thiy quy dinh
mitc thu kinh phi bao tri 2% la can thiét, dé cé ngudn tai chinh thwe hién cong tac bao
tri chung cw, theo quy trinh bao tri d4 dwec co quan c6 thim quyén phé duyét va theo
ké hoach hang nim ciia Hoi nghi nha chung cw, hodc khi ¢é sw c6 bat ngd. Tuy nhién,
quy dinh thoi diém déng kinh phi bao tri 2% khi nhan ban giao nha thi khong hep ly
va tao thém ganh ning cho ngwoi mua nha. Béi I&, tai thoi diém déng kinh phi bao tri
thi nha thau thi cong van con trach nhiém bao hanh nha chung cu.

Bén canh dé, c6 mdt van dé can xem xét k¥, d6 1a Quy bao tri chung cw 2% rdi
ciing sé dwoge sir dung hét trong khoang 15-20 nim. Sau do, theo quy dinh cia phap
luét thi cac chi sé hitu chung cw sé tiép tuc bé tlen bao tri chung cu dé dam bio an
toan va chat lugng song Nhung viéc huy dong tién ciia cac ho dan chic chin rit kho.
Pién hinh 1a 474 chung cw cii dwge xiy dung truwée nam 1975 tai thanh phé H6 Chi
Minh, hién nay, Nha nwéc dang ding ngin sach dé thwe hién cong tac bao tri chung cw,
va dang thuc hién Chwong trinh cai tao, xay dwng lai dé tai dinh cw cho cac hd dén.

Do viy, Hiép hdi kién nghi xem xét hai phwong an, nhw sau:

- Phuwong dn 1 (Phwong an chon): Ngwoi mua nha déong kinh phi bao tri 2% tai
thoi diém Hoi nghi nha chung cw d3 bau Ban Quin tri. Kinh phi bao tri 2% dwoc chia
déu trong 60 thang, ndp vao tai khoan tién giri ngan hang cia Ban Quan tri chung cw.
Pong thoi, Hiép hdi kién nghi xdy dung co ché dé hd trg' Ban quan tri thue hién dwoc
nhiém vu ndy. Vwéng mic 16n nhit cia Phwong 4n nay 1a 1am thé nao dé huy dong
thém kinh phi bao tri sau thoi diém kinh phi bao tri ban diu d4 dwoc sit dung hét, do
Luat Nha & 2014 chwa cé quy dinh.



- Phuwong dan 2: Hoac Cong ty Dich vu Cong ich thu, quan ly, sir dung kinh phi
bao tri nha chung cw trén dia ban, dwéi sy giam sat ciia Ban Quan tri nha chung cw.
Phwong 4n nay c6 nhwoc diém do co ché van hanh ciaa doanh nghiép nha nwée, nhung
¢6 wu diém 14 thuc hién cdng tic bao tri sudt vong doi tudi tho ciia nha chung cw. Béi
&, sau khi d& hét kinh phi bao tri, néu khong huy dong dwoc thém kinh phi bao tri, thi
Nha nwée phai chiu trach nhi€ém bao tri nha chung cw nhw Nha nwée da lam hién nay.

2/- Phwong thirc quan ly kinh phi bao tri trwéc khi thanh 1ap Ban Quan tri nha
chung cu:

- Phwong dn 1: Nhw Muc 1 trén day, Hiép héi kién nghi ngwoi mua nha bat dau
déng kinh phi bao tri khi da c6 Ban Quan tri nha chung cw (hodgc Cong ty Dich vu Cong
ich thu, qudn Iy, sit dung kinh phi bdo tri nha chung cw trén dia ban).

- Phwong dn 2: Trong truong hep Luit Nha & vin quy dinh dong kinh phi bao
tri 2% khi nhan nha, thi Hiép hdi nhat tri phwong 4n giao cho co' quan nha nuwéc tam
thoi quan ly, sau khi thanh 1ap Ban Quaén tri nha chung cw, co quan nha nwéc s€ ban
giao lai cho Ban Quan tri.

3/- VVé sir dung kinh phi bao tri:

- Khoan 2 DPiéu 109 Luat Nha é quy dinh ""Kinh phi bdo i chi dwoc sir dung dé
bdo tri cc phan s¢ hitu chung Ciia nha chung cu, khong dwoc sir dung cho viéc qudn ly
vdan hanh nha chung cw va cac muc dich khac''.

- Khoan 2 Piéu 100 Luat Nha & quy dinh ""Phdn sé hivu chung ciia nha chung cw
bao gom: a) Phén dién tich con lgi ciia nha chung cw ngoai phan dién tich thugc so hiru
riéng quy dinh tai khodn 1 Bteu nay; nha sinh hoat c¢éng dong ciia nha chung cw; b)
Khong gian va h¢ théng két céu chiu lwc, trang thiét bi kj thudt dung chung trong nha
chung cw bao gom khung, cot, twong chiu luc, twong bao ngoi nha, twong phan chia cac
cin hg, san, mdi, san thuweong, hanh Iang, Cau thang bo, thang mady, du’o'ng thoat hlem,
long xd rdc, hjp Ky thudt, hé théong cip dién, cap nudc, cap ga, hé thong théng tin lién
lac, phdt thanh, truyén hinh, thoat nuwdc, bé phét, thu 16i, ciru héa va céc phan khac
khong thudc phdn sé hivu riéng ciia chii sé hivu nha chung cw; c) Hé thong ha ting ky
thudr bén ngodi nhung dwgc két néi véi nha chung cw do, triv hé théng ha ting ky thudt
s dung vao muc dich cong cong hodc thujc dién phdi ban giao cho Nha nwdc hodc giao
cho chii ddu tw qudn Iy theo néi dung dw dn d3 dwoc phé duyét; d) Cic céng trinh cong
céng trong khu vwe nha chung cw nhung khong thujc dién dau tw xdy dung dé kinh
doanh hodc phdi ban giao cho Nha nwéc theo néi dung dw dn da dwoc duyét bao gom sin
chung, viwon hoa, céng vién va cac cong trinh khac dwgc xdc dinh trong nji dung ciia di
dn dau tw xdy dung nhd ¢ dwoc phe duyét”. Quy dinh vé phan sé hiru chung ciia nha
chung cw (nhw trén) cO noi ham rat rong. Trong d6, c6 nhitng phin sé hitu chung ciaa
nha chung cw d& bi hw héng cin phai dwgc duy tu, bio dudng, béo tri thudng xuyén,
nhu: Thang mdy, duwong thodt hlem, long Xd rac, hgp ky thugt, h¢ thong cip dién (bao
gom mdy phdt dién), Cap nwéc, cip ga, hé thong théng tin lién Iac, phat thanh, truyén
hinh, thoat nudc, bé phot, thu 16i, ciru héa, nha sinh hogt cong dong... Néu sir dung Kinh
phi bao tri dé bao tri cac phin thudc sé hiru chung nay thi khdng hep 1y, ma nén sir
dung ngudn kinh phi quan Iy vin hanh chung cw. Pay ciing 1a nguyén nhan din dén
Luit Nha & 2014 quy dinh déng kinh phi bao tri chung cu tai thoi diém khach hang
nhan nha.

Do vay, Hiép hdi kién nghi sira d6i, b6 sung Khoin 2 Piéu 109 Luat Nha & quy
dinh kinh phi baoe tri chung cw chi dwoc sir dung dé bao tri cac phin sé hiru chung ciia
nha chung cw, bao gdom: Hé théng két ciu chiu luc (khung, cét, san, mdi, sin thwong,
twong chiu lic), twong bao ngéi nhd, hanh lang, cdu thang bg, dwong thodt hiém.
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Poi véi cac phz‘m s¢ hiru chung khac cia nha chung cw, bao gf)m Thang may,
duong thodt hlem, long xd rdc, hop ky thudt, hé thong cdp dién (bao gom may phat di¢n),
Cap nudc, cip ga, hé thong théng tin lién lgc, phat thanh, truyén hinh, thoat nuwdc, bé
phot, thu 16i, ciru héa, nha sinh hoat céng déng... thi @é nghi sir dung kinh phi quan 1y
van hanh chung cw hang thiang dé thuc hién duy tu, bio dudng, bao tri.

Poi véi twdng ngin chia cin hd thude sé hiru chung ciia cac chii cin hd lién quan
thi cac bén ty bé kinh phi dé thwe hié€n cong tac bao tri (néu ca).

4/- M6 hinh Ban quan tri theo quy dinh ctia Luit Nha 6:

Hiép héi nhan thiy quy dinh Ban quan tri dwoc té chirc theo md hinh tw quan,
theo quy dinh cia Luat Nha &, dwgec van hanh theo mé hinh Ban chi nhiém hop tac xa,
hodc Hoi ddng quan tri cong ty cé phin 1a phd hep, va tét nhat 13 té trwéng dan phd,
hodic trudng ban diéu hanh khu phé 1a truéng hodc phé Ban quén tri nha chung cu. Do
véy, Hiép hi kién nghi sira dm, bd sung Thong tw 02/2016/TT-BXD dé co céu td truwong
dan phd, hoiic trwéng ban diéu hanh khu phé (c6 thé khéng phdi Ia chii sé hivu chung
cu) |am Phé Ban Quin tri nha chung cw, trir trwong hop da dwoc bau lam Truéng Ban
Quan tri nha chung cu.

Quan hé giira Ban Quan tri nha chung cw véi doanh nghiép cong ich |a méi quan
hé gitra dai dién chi sé hiru chung cw (Cing la chu rai sdn kinh phi bdo tr) véi don vi
dwoge giao trach nhiém béo tri chung cw theo Nghi quyét va ké hoach bao tri ciia Hoi
nghi nha chung cu.

5/- T6 chirc Hoi nghi nha chung cw lin diu:

Khoén (2.a) Piéu 13 Théng tw 02/2016/TT-BXD cia B Xay dung quy dinh:
"Poéi véi hoi nghi ciia toa nha chung cu thi phdi c6 téi thiéu 75% dai dién chii sé hivu cin
hé @4 nhdn ban giao tham duw; trieong hop triéu tdp hoi nghi lin dau ma khéng di 75%
dai dién chii s6 hivu cin hg tham duw thi tri¢u tdp héi nghi lan thir hai khi cé t6i thiéu 50%
dai dién chii sé hitu can hé @3 nhdn ban giao tham du:. Néu triéu tdp héi nghi lin thiv hai
ma khéng cé dii sé6 ngwoi tham dw theo quy dinh tai Piém ndy thi chi dau tw @é nghi Uy
ban nhan dan xa, phwong, thi trdn noi ¢é nha chung cw (sau diy goi chung 13 Uy ban
nhan dan cdp phwong) té chirc hgi nghi theo quy dinh tgi Khodn 5 Diéu nay". Quy dinh
nay khong phu hop véi thue té vi rat kho dat dwoe ty 18 75% s6 nguwoi dw Hoi nghi nha
chung cw, ma nén theo ""nguyén tdc da $6" va c6 co ché phat huy vai tro cua cac chi sé
hiru chung cw, nhit 12 vai tro chii dong ciia Uy ban nhan dan cip phuong.

Hiép hoi kién nghi sira ddi, nhw sau: "Déi vdi hoi nghi ciia tda nha chung cu thi
phdi cé toi thiéu 50% dai di¢n chii s6 hitu can hé di nhdn ban giao tham du; triweong hop
trigu tdp hoi nghi lin diu ma khéng dii 50% dai dién chii s¢ hivu cin hé tham dw thi chi
ddu tw, hodc dai dién cdc chii sé¢ hitu chung cw dé  nghi Uy ban nhdn din xa, phwong, thi
trdn noi c6 nha chung cw (sau day goi chung 12 Uy ban nhén din cdp phwong), hoic Uy
ban nhan dan Cap phwong chii dong té chirc hoi nghi nha chung cu sau khi héi nghi nha
chung cw lin didu khéng thanh theo quy dinh tai Khodn 5 Piéu nay".

~ 6/-Chu thé c6 thAm quyén gidi quyét viec cham ban giao kinh phi bao tri; cuwéng
che ban giao kinh phi baoe tri nha chung cu:

Khoén 1 Piéu 109 Luit Nha é quy dinh Trong thoi han 07 ngdy, ké tir ngay Ban
quan trj nha chung cw dwgc thanh lip, chu ddu tw phdi chuyén giao kinh phi bdo tri bao
gom cd ldi sudt tién givi cho Ban qudn tri dé thuc hign quan Iy, s dung theo quy dinh ciia
Ludt nay va c6 théng bdo cho co quan qudn Iy nha ¢ cdp tinh biét; truwong hop chu diu tw
khéng ban giao kinh phi nay thi Ban qudn tri nha chung cw cé quyén yéu cau Uy ban



nhén dén cdp tinh noi c¢6 nha chung cw thwe hign cwéng ché buéc chii diu tw phdi thuc
hi¢n ban giao theo quy dinh ciia Chinh phu''.

Quy dinh nay da rét cu the, nhlmg trén thuc té, Uy ban nhan dan cap tinh hiu
nhu chua thuc hién day di thim quyén, ké ca thuc hién cudng ché bugc chu diu tw
phai thuwe hi€n ban giao kinh phi bao tri.

Do vay, Hiép hoi kién nghi Chinh phi chi dao cic dia phwong thuc hién nghiém
quy dinh trén diy de bao vé quyeén va lgi ich hop phap cia chi sé hiru nha chung cu.

7/- Céch tinh kinh phi bao tri d6i véi sé hitu riéng cia chi dau tuw:

Khoan (1.b) Piéu 108 Luit Nha & quy dinh "Péi vdi cin hé, phin dién tich khdc
trong nha chung cw ma chii dau tw giiw lai khéng bdn, khéng cho thué mua hodc chwa
ban, chwa cho thué mua tinh dén thoi diém ban giao dwa nha chung cw vao siv dung, triv
phén dign tich thudc sé hitu chung thi chii dau tw phai dong 2% gid tri ciin hé, phan dién
tich giiw lai; phdn _gid tri nay dwoc tinh theo gid bdn cin hé cd gid cao nhit ciia nhi chung
cu do'".

Hiép hoi kién nghi sira d6i, bé sung Khoan (1.b) Diéu 108 Luit Nha & theo hwéng

tinh diing gia tri cia phin dién tich ma chi diu tw con giir lai hodc chwa ban dwogc, nhw

au: "'(...); phdn_gid tri nay dwoc tinh theo gid bdn cin hé, gid cho thué thuc té phin dién
tich khac trong nha chung cw do''.

8/- Trach nhiém cia chinh quyén dia phwong cac cip ddi v6i viée quan 1y, sir
dung va giai quyét virdng mic doi voi viée quan 1y, sir dung kinh phi béo tri chung cu:

Hiép hoi kién nghi sira doi, bé sung Thong tu 02/2016/TT-BXD theo huéng ting
cwdng vai trd ciia cac co quan quan 1y nha nuée trén dia ban, trwée hét 12 Uy ban nhéin
dan cip phuong, cip quin va Sé Xay dung ddi véi viéc quan ly, sir dung va giai quyét
vwéng mic dbi véi viée quan 1y, siv dung kinh phi bao tri chung cw.

9/- Tw cach phap nhéan ciia Ban Quan tri; tiéu chuin, diéu kién thanh vién Ban
Quan tri; cha tai khoan Ban Quan tri:

- Hiép hi théng nhit véi quy dinh ciia Luat Nha ¢ quy dinh Ban Quan tri nha
chung cw ¢o tw cach phap nhan, ¢é con dau, cé tai khoan ngan hang.

- Piéu 19 Théng tw 02/2016/TT-BXD quy dinh: "'I. Péi véi nha chung cw cé
nhiéu chii sé hivu thi thanh vién Ban qudn tri nha chung cw phdi I3 chii sé hivu dang siv
dung nha chung cw d6; doi véi nha chung cw c6 mét chii sé hiru thi thanh vién Ban qudn
tri la dai dién cua chu so hitu va nguwoi dang sw dung nha chung cw do. Cdc thanh vién
Ban qudn tri nha chung cw la nguoi cé sikc khée, khong co tién dn, tién sw; wu tién lwa
chon nhitng nguwoi cé kién thire, kinh nghiém vé xdy dung, kién tric, tai chinh, phap lugt
tham gia Ban qudn tri nha chung cw. 2. Cac thanh vién Ban qudn tri nha chung cw phdi
tham gia lop boi dwing kién thivc vé qudn Iy, siv dung nha chung cw do co sé dao tao, boi
dwong kién thirc chuyén mon, nghiép vu qudn Iy vin hanh nha chung cw té chirc theo
quy dinh cia By Xay dung". Hiép hdi dé nghi sira d6i, bd sung quy dinh nay theo huwéng
bd sung t6 truong dan phd, hodc trudng ban diéu hanh khu phé (c6 thé khéng phdi 13
chii s¢ hitu chung cuw) lam Pho Ban Quan tri nha chung cw, trir treong hop da dwoc
bau 1am Trwéng Ban Quén tri nha chung cu.

- Hiép hoi kién nghj sira doi bo sung Khoén (2.c) Diéu 36 Thong tw 02/2016/TT-
BXD quy dinh chi tai khoan Ban Quan tri nha chung cu phai c6 toi thiéu 02 thanh vién
tré 1én trong Ban Quan tri de co6 sw giam sat va han che viéc lam quyén, lam chi.



10/- Viéc bao tri d6i véi cac chung cw hinh thanh truée khi ¢é quy dinh vé 2%
kinh phi bao tri theo Luat Nha & 2014:

Khoén 3 va Khoan 4 Piéu 108 Luit Nha & 2014 d3 quy dinh: 3. Truong hop chii
ddu tw ky hop dong mua bdn, thué mua can hé hodc dién tich khdc trong nha chung cw
trudce ngay 01 thang 7 nam 2006 ma chwa thu kinh phi béo tri phan sé hitu chung thi cdc
Chui so' hitu nha chung cw hop Hji nghi nha chung cw dé thong nhit mikc dong gop kinh
phi nay; mirc déng gop kinh phi cé thé dwoc nop hang thing vao tii khodn tién giii tai té
chire tin dung dang hoat dong tai Viét Nam do Ban qudn tri nha chung cw ldp hodc dwoc
dong khi phdt sinh céng viéc can bdo tri; 4. Trwong hop chii dau tw ky hop dong mua bdn,
thué mua can hg hodc dién tich khdc trong nha chung cw sau ngay 01 thang 7 nam 2006
ma trong hop dong mua bdn, thué mua nha é khéng cé théa thudn vé kinh phi béo tri thi
chii dau tw phdi déng khodn tién nay; truong hop trong hop dong mua bdn, thué mua nha
0 ma gia mua, gid thué mua chwa tinh kinh phi bao tri thi chu so hitu thuc hién dong
khodn kinh phi béo tri phén sé hitu chung theo quy dinh tai khodn 3 Piéu nay".

Hiép hdi nhin thiy cac quy dinh trén diy did da co sé phap ly dé xir Iy cac
troeong hop chwa dong kinh phi bao tri trwéc va sau Luat Nha ¢ 2005. Viéc phat sinh
tranh chap vé kinh phi bao tri ciia cac truong hop ndy 1a do khau thuwe thi phap luat
ciia cac dia phwong chwa quyét liét.

Hiép hoi kién nghi Chinh phu yéu cau Uy ban nhin dén cap tinh chi dao thue
hi¢n diing cdc quy dinh néu trén dé xir Iy cdc tranh chap vé nghia vu déng kinh phi bio
tri doi voi cac trwong hgp xay ra truwéc hodc sau Luat Nha 6 2005.

Tran trong kinh trinh!

Noi nhan: TM. BAN CHA]? HANH HIEP HOI
- Nhu trén; CHU TICH

- Bo Xay dung; Bo Tu phap;

- Thuong truc Thanh uy TPHCM;

- Thurong truwe Héi dong nhan dan TPHCM;
- Thurong trwee Uy ban nhan din TPHCM;

- Doan Pai biéu Quéc hoi TPHCM;

- So Xay dung; So Tw phap,

- Ban Chdp hanh HH; L& Hoang Chau
- QUy vi Hoi vién; DTDbD: 0903 811 069
- Luu VT. Email: lehoangchau68@gmail.com



